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In order to improve the process of bringing legislation of subjects of the Russian Federation into conformity with federal legislation changes and additions were made in the Federal Law of 6 October 1999 “On General Principles of the Organization of Legislative (or Representative) and Executive Agencies of State Power of Subjects of the Russian Federation” on 24 July 2000, and the grounds and procedure established for bringing to responsibility such agencies. These changes have been retained in subsequent amended versions of the said law.


The federal legislator provided various variants for the termination before time of the powers of a legislative or representative agency of State power of a subject of the Russian Federation (hereinafter: legislative agency of subject of the Russian Federation). In this article we dwell the possibility of the dissolution of such agency in the procedure and on the grounds provided by Article 9(4) of the said Law, which provides that if it is established by a respective court that a legislative agency of a subject of the Russian Federation has adopted a constitution or charter or a law or other normative legal act contrary to the 1993 Constitution of the Russian Federation, federal constitutional law, or federal law, and the legislative agency of a subject of the Russian Federation within six months from the day of entry into force of the decision of the court or within another period provided for by the decision of the court has not taken within the limits of its powers measures with regard to execution of the decision of the court, including the failure to repeal the normative legal act deemed by the respective court to be contrary to the federal law and invalid, and after the expiry of the said period it is established by a court that as a result of the evasion by the legislative agency of a subject of the Russian Federation from taking measures with regard to execution of the decision of the court obstacles were created to the realization on powers consolidated by the 1993 Constitution of the Russian Federation, federal constitutional laws, and federal laws of the powers of federal agencies of State power and agencies of local self-government the rights and freedoms of man and citizen and the rights and interests of juridical persons protected by a law were violated, the President of the Russian Federation shall issue a warning to the legislative agency of the subject of the Russian Federation. If within three months after this warning the legislative agency of a subject of the Russian Federation has not taken measures with regard to execution of the decision of the court, the President of the Russian Federation shall submit to the State Duma a draft federal law to dissolve the legislative agency of the subject of the Federation. Its powers shall terminate from the day of entry into force of the federal law on dissolution of the said agency.


The State Council of Tatarstan has experienced a threat of this norm being applied. The Deputy Procurator General of the Russian Federation, A. G. Zviagintsev, applied to the Supreme Court of the Republic Tatarstan by way of Article 9 of the Federal Law of 6 October 1999 concerning the establishment of the fact of the State Council evading execution of decisions of the Supreme Court of the Republic Tatarstan of 3 October 2001 and 7 February 2002 and the Ruling of the Supreme Court of the Russian Federation of 4 December 2001 rendered with regard to the Constitution of the Republic Tatarstan, decrees of the Constitutional Court of the RSFSR of 13 March 1992, No. П-РЗ-1, of 7 June 2000, No. 10-П, rulings of the Constitutional Court of the Russian Federation of 27 June 2000, No. 92-O, 19 April 2001, No. 65-O, and 24 November 2001, No. 260-O, as a result of which evasion the constitutional rights of citizens of the Russian Federation to be elected to agencies of State power of Tatarstan were violated and obstacles were created to the realization on the territory of Tatarstan of sovereign rights of the Russian Federation that entailed a threat to the unity and territorial integrity of the Russian Federation, unity of legal space of the Russian Federation, and also obstacles to ensuring the supremacy and direct operation of the 1993 Constitution of the Russian Federation throughout the territory of Russia and to the realization of the fundamental principles of the constitutional system consolidated by the 1993 Russian Constitution and powers of federal agencies of State power.


The present writer was a representative of the State Council of the Republic Tatarstan during the consideration of the case in the Supreme Court of Tatarstan. The propositions set out here are based on impressions of the proceedings as well as his own views on questions connected with evaluating the respective facts and circumstances.


We note at the outset that the question was put to the Court: does the Deputy Procurator General of the Russian Federation have the right to apply to the Supreme Court of the Republic Tatarstan? Is not the procurator assuming judicial power without authorization? The fact is that courts have their own right to effectuate control over their decisions. Having deemed a particular act to be invalid, the court within the framework of this right may state the failure to execute its decision and demand that the respective agencies take measures to repeal the act. And although the right of a procurator to be the guardian of legality is not denied, does he need to interfere when the court has not exhausted its possibilities? Here lies the subject of a scholarly and practical controversy. The Supreme Court of Tatarstan when considering the application of the Deputy Procurator General rejected our petition as inappropriate, but in so doing did not cite the article of the Code of Civil Procedure of the Russian Federation in accordance with which the procurator had the right to apply to the court.


The lawfulness of the recourse of the procurator arises the more so if the period established by the court for bringing an act deemed to be invalid into conformity with legislation has not expired. The said application of the Deputy Procurator General of the Russian Federation was sent to the Supreme Court of Tatarstan on 4 June 2002. It referred inter alia to the failure of the State Council of the Republic Tatarstan to execute decisions of the Supreme Court of Tatarstan of 7 February 2002 (the decision was not appealed by the parties and enter into legal force on 17 February 2002). Did the Deputy Procurator General of the Russian Federation have the right upon the expiry of three months to apply to the Supreme Court of Tatarstan and should the Supreme Court of Tatarstan have accepted the application for consideration? The 1999 Federal Law determined that the legislative agency of a subject of the Russian Federation should within six months from the day of entry into force of a decision of the court or within another period provided by decision of the court take measures within the limits of its powers to execute the decision of the court, including repeal the normative legal act deemed by the court to be contrary to a federal law and invalid. Since another period was not established by decision of the Supreme Court of Tatarstan, one is speaking here of six months.


But more material are two moments arising from the application of Article 9 of the 1999 Federal Law. First, it is unclear by which court the fact of evasion by a legislative agency of a subject of the Federation of execution of a decision of a court which negatively assessed that act should be established. Second, what does evasion of the execution of a decision of a court mean?


From the available decisions of the Constitutional Court of the Russian Federation concerning the first question, one may conclude that it should be that same court which first evaluated the act of a subject of the Federation as contrary to federal legislation. Then the conclusion follows that the Supreme Court of Tatarstan may effectuate control over execution and acknowledge the fact of evasion of the execution only of its own decisions. In turn, it is logical to suppose that the failure to fulfill decisions of the Constitutional Court of the Russian federation is declared by that judicial agency. And then the question arises: may questions of the evasion of decrees and rulings of the Constitutional Court of the Russian Federation be the subject of evaluation by a court of general jurisdiction?


As regards the second question, by decision of the Judicial Division for Civil Cases of the Supreme Court of the Republic Tatarstan which entered into legal force, the Deputy Procurator General was refused acknowledgement of the fact of evasion by the State Council of the Republic Tatarstan of execution of decisions of courts. Before turning to the essence of evasion, we dwell on the articles of the Tatarstan Constitution with regard to which, in the procuracy’s view, decisions of courts were not executed.


For example, Article 58 of the Constitution of the Republic Tatarstan was contested, which initially provided as follows:

14. Citizens of the Republic Tatarstan shall be obliged to perform military


service in accordance with a law. Military duty shall be performed on the


territory of the Republic Tatarstan or beyond it on the basis of treaty


obligations of the Republic Tatarstan.


2. The possibility of substituting military service with the fulfillment of


alternative duties, and also exemption from military service, shall be


established by a law.


By decision of the Supreme Court of the Republic Tatarstan, Article 58(1) of the Constitution of the Republic Tatarstan in the part establishing that military duty shall be performed on the territory of the Republic Tatarstan or beyond its limits on the basis of treaty obligations of the Republic Tatarstan was deemed to be contrary to federal legislation. The State Council of the Republic Tatarstan during February to April 2002 submitted changes in and additions to the Constitution of the Republic Tatarstan, including in execution of the decision of the Supreme Court of the Republic Tatarstan, and set out this article in the following version (Article 63): “Citizens in the Republic Tatarstan shall be obliged to perform military service in accordance with a federal law”.. In what is a failure to execute manifest? Did this version of the article lead to an interruption in call-up or obstruct the performance of the duties of the Military Commissar of the Republic Tatarstan? No such data was submitted in the course of the judicial session.


Another example. Article 152 of the Constitution of Tatarstan originally provided as follows:

1. The Supreme Arbitrazh Court of the Republic Tatarstan shall be the highest judicial agency effectuating justice with regard to economic disputes in the sphere of administration, between enterprises, institutions, and organizations, and also citizens effectuating entrepreneurial activity in the procedure established by a law.

2. The competence, procedure of organization, and activity of the Supreme Arbitrazh Court of the Republic Tatarstan shall b determined by the Law on the Supreme Arbitrazh Court of the Republic Tatarstan.


By decision of the Supreme Court of the Republic Tatarstan, Article 152 in the part provided for the procedure of organization and activity of the Supreme Arbitrazh Court of the Republic Tatarstan was deemed to be contrary to federal legislation. As a result of the changes and additions made, Article 112 was set out in the following version: “1. The Arbitrazh Court of the Republic Tatarstan shall be a judicial agency effectuating justice by means of the settlement of economic disputes and other cases considered by arbitrazh courts. 2. The powers, procedure of organization, and activity of the Arbitrazh Court of the Republic Tatarstan shall be established by a federal constitutional law”.


If one reads the new formulation attentively, one may be easily persuaded that the judicial decisions have been fulfilled. But the Deputy Procurator General requested the fact of evasion of execution of the decisions of courts by the State Council of the Republic Tatarstan to be recognized with regard to the above articles, but analogous claims were declared in two instances: Article 153 and 155 of the Constitution of the Republic Tatarstan.


It transpired that the claims of the procurator were that, in his opinion, subjects of the Russian Federation do not have the right to reproduce in their constitutions or charters and laws the provisions of the Constitution of the Russian Federation, federal constitutional laws, and federal laws regulating subjects of exclusive jurisdiction of the Russian Federation nor to make reference to them.


Regrettably, during the judicial proceedings it was not possible to involve specialist expert jurists, although the representative of the State Council of the Republic Tatarstan petitioned to do so. Therefore we cite here the opinions of legal scholars on the constitutions or charters of subjects of the Russian Federation and the possibility of including in them norms touching on subjects of jurisdiction of the Russian Federation.


In characterizing the constitutions and charters of subjects of the Russian Federation N. V. Vitruk stresses that they are acts of a special legal nature, are of a constitutive character, determine the constitutional or charter-law status of subjects of the Russian Federation, and comprise the foundation of the legal system of the Russian Federation and its subjects. The constitutions and charters of subjects of the Russian Federation are in one row with the Constitution of the Russian Federation and comprise the highest level (nucleus, foundation) of the normative legal system of the Russian Federation and its subjects.
 Tikhomirov gives the same assessment, defining the constitution of the republics within the Russian Federation as the basic law of a subject of the Russian Federation regulating in accordance with the federal Constitution the status thereof, structure of State power, budget, status of citizens, and questions of local self-government. The supremacy position of the constitution in republic legislation services as a major characteristic of its constitutional block.
 


Characteristic in this aspect is the discourse of Lebedev, who while agreeing with the proposition that the 1993 Constitution of the Russian Federation relegates the basic law of a subject of the Russian Federation to the jurisdiction of the subject of the Federation inasmuch as a subject of the Russian Federation is autonomous in the adoption thereof and there is no procedure for agreeing, confirming or approval on the part of the Federation, believes that, on the other hand, the name of the basic law of a subject of the Russian Federation (constitution, charter) and content of its norms must correspond to norms of the Constitution of the Russian Federation with respect to the establishment of the status of a subject of the Russian Federation (Article 72(1)(a)) since the content of norms of a basic law of a subject of the Russian Federation are relegated to the subjects of joint jurisdiction of the Russian Federation and subject of the Federation. Thus, the basic law of a subject of the Russian Federation simultaneously is a subject of the exclusive jurisdiction of a subject of the Russian Federation (procedure for adoption, change) and subject of joint jurisdiction of the Russian Federation and subject of the Federation (name of act, content of norms).


Kravets notes that in order to effectively ensure the conformity of all legal acts to the constitutions clarity is essential on the question of what does the formula mean “conformity to the constitution”.. He suggests that this formula should have a normative legal measure. But, at the same time it should rest on doctrinal propositions which should be worked out by taking into account the requirements of society and need for constitutional regulation of political, economic, social, and other relations.


Zhuchenko and Goshuliak suggest that republics within Russia do not have the right to effectuate own legal regulation in the sphere of the exclusive jurisdiction of the Federation but may include in their basic laws identical principles and norms by borrowing them from federal legislation and the Constitution of Russia or contain respective renvoi norms.
 In this dispute it is appropriate to cite the opinions of Taibakov and Titov, who suggest that legislation in force permits copying the Constitution of the Russian Federation when adopting constitutions of the republics.


The opinions and judgments of scholars might be cited more, but this are sufficient to be persuaded: the content of constitutions or charters of subjects of the Russian Federation may reproduce norms of the Constitution of the Russian Federation regulating subjects of jurisdiction of the Russian Federation. Only one condition is put: not to be contrary to the Constitution of the Russian Federation. Moreover, the 1993 Constitution of the Russian Federation (Article 72) consolidates the provision that ensuring the conformity of constitutions and charters of subjects to the Constitution of the Russian Federation and federal laws is within the joint jurisdiction of the Russian Federation and subjects of the Russian Federation.


We consider the positions of the Supreme Court of the Russian Federation and Constitutional Court of the Russian Federation. Decisions of the Judicial Division for Civil Cases of the Supreme Court of the Russian Federation (on deeming certain articles of the Constitution of Tatarstan and the Constitution of Komi to be contrary to federal legislation) consolidate that in the meaning of Articles 71 and 76 of the Constitution of the Russian Federation the constitutions, laws, and other normative legal acts of the republics within the Russian Federation should not contain norms with regard to the exclusive jurisdiction of the Russian Federation. The logic is simple; these questions are within the exclusive jurisdiction of the Russian Federation, and subjects of the Russian Federation have no right to reproduce these norms in their constitutions. To be sure, one wishes to ask: where is such a norm fixed and does the Judicial Division for Civil Cases of the Supreme Court of the Russian Federation have the right to such assertion? The Constitutional Court of the Russian Federation in Decree No. 13-П of 18 July 2003 “On the Case Concerning Verification of the Constitutionality of the Provisions of Articles 115 and 231 of the Code of Civil Procedure of the RSFSR, Articles 26, 251, and 253 of the Code of Civil Procedure of the Russian Federation, and Articles 1, 21, and 22 of the Federal Law on the Procuracy of the Russian Federation” in Connection with Queries of the State Assembly-Kurultaia of the Republic Bashkortostan, State Council of the Republic Tatarstan, and Supreme Court of the Republic Tatarstan” notes: “Moreover, resolution of the question on the lawfulness of reproducing articles of the Constitution of the Russian Federation, including those whose subject is relegated to the jurisdiction of the Russian Federation, may on no grounds whatsoever be relegated to the competence of courts of general jurisdiction – this is the competence of the Constitutional Court of the Russian Federation”.


We turn to an analysis of the articles of the Constitution of the Russian Federation and federal legislation concerning these questions. Article 76(5) provides: “Laws and other normative legal acts of subjects of the Russian Federation may not be contrary to federal laws adopted in accordance with paragraphs one and two of the present Article. In the event of a contradiction between a federal law and another act issued in the Russian Federation, the federal law shall operate”.
 That is, the Constitution of the Russian Federation does not provide for an express prohibition, and when adopting laws and other normative legal acts of subjects of the Russian Federation only one condition is laid down – not to be contrary to federal laws. Consequently, if norms of the constitutions of republics do not introduce additional prohibitions and do not distort these prescriptions, in our view, by their actions, the republics do not intrude into the subjects of jurisdiction of the Russian Federation and do not effectuate legal regulation on these questions.


Precise rules for settling the dispute have been established by the Federal Law of 6 October 1999, as amended, Article 3 of which provides: “Laws and other normative legal acts of subjects of the Russian Federation may not be contrary to federal laws adopted with regard to subjects of jurisdiction of the Russian Federation and subjects of joint jurisdiction. In the event of a contradiction between a federal law and other acts issued in the Russian Federation, the federal law shall operate”.. The central argument of the procuracy was the fact of the failure to execute the decision of the court with regard to Article 108 of the Constitution of the Republic Tatarstan (on the duty of the President of Tatarstan to have a command of the State languages of the Republic Tatarstan).


In the procurator’s view, this version was fully reproduced in Article 91 of the Constitution of the Republic Tatarstan as amended 19 April 2002. Indeed, Article 91 of the Constitution of Tatarstan provided as follows: “A person having a command of the State languages of the Republic Tatarstan … may be elected President of the Republic Tatarstan”.. From the formal aspect, the decision of the court was not executed, and one may recognize the fact of the failure to execute the decision of the court. However, the federal legislator laid down a condition: the failure to execute the decision of the court may be recognized only if this entailed the creation of obstacles to the realization of the powers of federal agencies of State power, agencies of local self-government, violations of the rights and freedoms of man and citizen, and the rights and interests protected by a law of juridical persons (Article 9(4), 1999 Federal Law).


In all likelihood the most appropriate for our situation is the phrase on a violation of the rights and freedoms of citizens. However, in practice there have never been instances in Tatarstan of candidates for the Presidency of Tatarstan filing appeals against a refusal of registration to them on these grounds.


Without defending the provision of the Constitution cited, the more so since there were respective decisions of the Constitutional Court of the Russian Federation with regard to candidates having a command of the languages of republics, we note something else: in and of itself the failure to a legislative agency of a subject of the Russian Federation to act in instances when its enactment was deemed to be contrary to federal legislation does not provide grounds for commencing the procedures for termination of powers before time. Interference of the Russian Federation may be justified only by the existence material consequences of a violation of a constitutional duty of subjects of the Russian Federation to comply with federal normative prescriptions. Thus, the application of such measures of pressure as dissolution of the legislative agency of a subject of the Russian Federation is excluded merely in connection with the fact of a formal contradiction between the normative act adopted by it and a federal normative act and the use of federal pressure commensurate to the negative social consequences of the normative decision of an agency of State power of a subject of the Russian Federation is guaranteed.


In addition, a detailed interpretation is required of Article 3.1 of the Federal Law of 1999: “In the event of the adoption by agencies of State power of subjects of the Russian Federation of normative legal acts contrary to the Constitution of the Russian Federation, federal constitutional laws, and federal laws and which entailed mass and flagrant violations of the rights and freedoms of man and citizen, threat to the unity and territorial integrity of the Russian Federation, national security of the Russian Federation and its defense capacity, and unity of legal and economic space of the Russian Federation, agencies of State power of subjects of the Russian Federation shall bear responsibility in accordance with the Constitution of the Russian Federation and the present Federal Law”.. The application of the enumerated grounds without due legal processing may cause unnecessarily tense relations between the Federation and its subjects.


In fact issues of the execution of judicial decisions were the subject of discussion as regards the sovereignty of a subject of the Russian Federation. Decisions of the Constitutional Court of the Russian Federation relative to the sovereignty of a subject of the Russian Federation, especially reflected in the Decree of 7 June 2000, No. 10-П, caused a procurator to put the question of deeming provisions of the Constitution of Tatarstan to be invalid to the effect that the Republic Tatarstan is a sovereign democratic State expressing the will and interests of the entire multinational people of the Republic; the sovereignty and powers of the State emanate from the people; State sovereignty is an inalienable qualitative state of the Republic Tatarstan (Article 1); the Republic Tatarstan autonomously determines its State-law status and decides questions of political, economic, and socio-cultural construction (Article 59); the Republic Tatarstan is a sovereign State, subject of international law associated with the Russian Federation-Russia on the basis of a Treaty on the mutual relegation of powers and subjects of jurisdiction (Article 61).


Now, in accordance with decisions of the State Council of Tatarstan the Constitution of the Republic Tatarstan (Article 1) has a new version:


“1. The Republic Tatarstan is a democratic rule-of-law State combined with the


Russian Federation by the Constitution of the Russian Federation, Constitution


of the Republic Tatarstan, and Treaty of the Russian Federation and Republic


Tatarstan “On the Delimitation of Subjects of Jurisdiction and Mutual Delegation


of Powers Between Agencies of State Power of the Russian Federation and 


Agencies of State Power of the Republic Tatarstan” and is a subject of the

Russian Federation. The sovereignty of the Republic Tatarstan is reflected


in the possession of the entire plenitude of State power (legislative, executive


and judicial) beyond the limits of jurisdiction of the Russian Federation and


powers of the Russian Federation with regard to subjects of joint jurisdiction


of the Russian Federation and the Republic Tatarstan and is an inalienable


qualitative state of the Republic Tatarstan.


2. The names Republic Tatarstan and Tatarstan shall be synonymous.


3. The status of the Republic Tatarstan may not be changed without the mutual


consent of the Republic Tatarstan and Russian Federation. The boundaries


of the territory of the Republic Tatarstan may not be changed without its


consent.


4. Within the limits of its powers the Republic Tatarstan autonomously shall


participate in international and foreign economic links”.


One may, to be sure, discuss whether the State Council of the Republic Tatarstan executed the decrees of the Constitutional Court of the Russian Federation or not. But only the Constitutional Court of the Russian Federation may determine this. The Supreme Court of the Republic Tatarstan recognized this in connection with the absence of negative consequences, and the Deputy Procurator General of the Russian Federation concurred with the decision of the court, not appealing it by way of cassation.


But the question itself remains: may this nature of facts be grounds for the application of measures of federal pressure expressed in the dissolution of the State Council of the Republic Tatarstan? It must be said succinctly: one may establish the fact of the failure to execute decisions of courts by a legislative agency of a subject of the Russian Federation but it is difficult to classify this as an evasion on the grounds and in the procedure provided for by the Federal Law of 6 October 1999. Three judicial proceedings with regard to establishing the fact of an evasion by the State Council of the Republic Tatarstan (Supreme Court of Tatarstan on 10 September 2002 refused to recognize the fact of evasion; the Supreme Court of the Russian Federation on 16 November 2002 vacated this decision; on 31 January 2003 the Supreme Court of Tatarstan again refused to establish the fact of an evasion) and an analysis of the Federal Law of 6 October 1999 enable one to conclude that it is impossible to do this since the limits of the failure of normative legal acts of subjects of the Russian Federation to conform to federal legislation have not been established by legislation. Nor has there been given a definition of mass and flagrant violations of rights and freedoms of man and citizen, threat to the unity and territorial integrity of the Russian Federation, national security of the Russian Federation and its defense capacity, and unity of legal and economic space of the Russian Federation under which a normative legal act of a subject of the Russian Federation is subject to unconditional repeal or even the possible dissolution of the legislative agency of the subject of the Federation.


Nor has there been elicited what the creation of obstacles to the realization of powers of federal agencies of State power or agencies of local self-government means, or violations of the rights and freedoms of man and citizen and the rights and interests protected by a law of juridical persons, of what violations may be considered to be material and sufficient for bringing to responsibility.


By Decree of the Constitutional Court of the Russian Federation of 4 April 2002 a participant in the proceeding for the termination before time of the powers or dissolution of a legislative or representative agency of State power of a subject of the Russian Federation was recognized by the Constitutional Court: the use of the judicial mechanism when applying federal pressure presupposes in the meaning of Article 9(4) of the federal law being considered that compliance with the constitutional guarantees of justice required the participation of the court itself to whose competence this is relegated. By virtue of Article 125 of the 1993 Russian Constitution and Articles 3 and 85 of the Federal Constitutional Law on the Constitutional Court of the Russian Federation, the final establishment of the conformity of acts of subjects of the Russian Federation to the Constitution of the Russian Federation and federal laws is effectuated by the Constitutional Court of the Russian Federation. At the base of measures of federal pressure directed towards compliance by subjects of the Russian Federation with federal legal prescriptions there must lie final conclusions arising from constitutional norms on the delimitation of the competence of the Russian Federation and its subjects and the status of the last concerning the nonconformity of normative acts of subjects of the Russian Federation to federal normative acts. The application of these measures presupposes in any event the verification of the said acts by the Constitutional Court of the Russian Federation, including when there are decisions of other competent courts.


One may hope that the contradictions discussed here will be eliminated and the conclusions drawn and recommendations made will be recognized on the part of federal agencies of State power and agencies of State power of subjects of the Russian Federation.
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